


Data is the life-blood of the marketer, 
the more granular the data, the more 
we know about our target and the more 
effective our marketing should be. 
This is well received wisdom.

So how do we make this happen in the 
day-to-day activities of the database 
marketer? What legal, compliance 
and regulatory constraints are placed 
upon us and how do they change our 
data collection tactics?

Across Europe the principle guiding 
document with regards to the legality 
of data collection and use is the Data 
Protection Directive 95/46/EC. In 
the United Kingdom this Directive is 
implemented principally via the Data 
Protection Act 1998. We need to get 
under the skin of this Act.
There are eight core principles 
developed in the Act three of which 
are critical in the development of an 
effective marketing database.

Much of the long-term viability 
of any marketing database is 
determined at the point of data 
collection; in the ‘Customer Contact 
Zone’. A thorough understanding of 

the law, as it relates to the Contact 
Zone, will greatly improve the 
adaptability, viability and VALUE of 
the contact database you maintain.

Principle 1: What do I need  
to know?
Meeting the lawful requirement is 
not challenging, at least in the UK. 
Businesses (data controllers) have a 
legal right to process personal data so 
long as it supports the development 
of a business which can be legally 
carried out in the UK.1 Delivering 
on the test of ‘Fairness’ is much 
harder and far more important for the 
marketer.

So what is ‘Fair’? How does the 
marketer ensure that the collection 
of data is fair? There is no definition 
of fair in the legislation so we must 
interpret the requirement in light of the 
spirit of the legislation i.e. what is this 
requirement for fair processing trying 
to achieve?

Whenever you obtain personal 
data from someone, that individual 
(the data subject) is supposed to 
understand: 

1 Data Protection Act 1998 Schedule 2 (6)(1)

All of which should be apparent to 
them at the point they provide you with 
their data. That’s a tall order!

We’re all familiar with the standard 
data protection notices, or ‘fair 
processing notices’, but how should  
you approach these if you want to 
maximise the adaptability and 
value of the data collected?

Let’s start with an extreme. Lie, cheat 
and obfuscate! That’ll do it. The 
data subject will have no idea how 
aggressive you will be in maximising 
the marketing potential of the data; 
it will be sold, traded and milked 
for all it’s worth. It’s a very risky 
strategy, one that flies in the face 
of permission-based marketing and 
places the marketers’ only asset, the 
data, at great risk of being worthless 
through breach of law. But hold on; 
how many of us have ever read the 
endless end user license agreements 
that we are presented with every time 
we install software? Is there a place 
for long, but accurate and legally 
correct ‘fair processing information’ 
which the busy data subject may not 
read? Undeniably so, but you MUST 
consider your position of trust with 
your contact. You may be able to 
‘hide’ some unpalatable data sharing 
agreement deep in the Notice but how 
will the individual respond once they 
discover this practice? No trust, no 
future business, it’s that simple.

So let’s be truthful and honest about 
what we do with data but present 
this information in a manner which 
both engenders trust AND limits the 
number that opt-out of our marketing 
advances.

Legal areas covered Data Protection 
Act 1998 Principle 1 Fair & Lawful 
processing
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Principle 2: Hold your course
Have I ensured the maximum 
adaptability and value of the data 
collected? Perhaps not, what about 
the second Principle?
The law is pretty straightforward 
here. You want to use my data for 
something, tell me what that use will 
be and I will agree (consent) or not to 
your using it for that purpose(s). If you 
think of a new and hopefully profitable 
use for my data, come back and ask 
me for permission! Don’t assume that 
‘I’ll be cool’ with it.

If this new use is sufficiently diverse 
from the original purpose of collection, 
such that I would be unlikely to have 
foreseen it and its consequences, 
you will need to re-consent me. That’s 
costly and a very quick way to reduce 
the size of your marketing database.

If we accept that course adjustments 
are almost inevitable in business, we 
also accept that writers of privacy 
notices need to be as broad as 
possible without losing the trust of 
prospect. Avoid definitive statements 
like ‘we will NEVER share your data 
with third parties’ unless you have a 
very clear business plan going forward.

Delivering individual rights: The 
right to opt-out
People have a right to say NO to 
personally directed marketing, the 
marketers job is to present that 
opportunity and then make sure 
they never exercise it! That doesn’t 
mean hiding the opt-out mechanism, 
or flouting the law by providing a 
premium rate phone number as the 
only opt-out route; it means using your 
marketing skills to sell the benefit of 
not opting out. It’s worth stating again;

Your job is to use your marketing skills 
to sell the benefit of not opting out

You will need to deploy all your skill 
and savvy if you are going to convince 
someone to part with their personal 
data if they have no basis on which to 
trust you. You will then have to do it 
all over again at your next ’touch’ by 
ensuring that your message is on target, 
timely and valuable to your prospect. 

When you draft your privacy notice 
consider two aspects; firstly 
is it legally correct, factual and 
comprehensible, and secondly does 
it convince the reader that they would 
lose out if they didn’t receive your 

marketing. This is important as it 
brings us to a powerful tool in our 
marketing tool bag, the psychology 
of exclusion. Quite simply, why would 
an individual voluntarily exclude 
themselves from a desirable benefit? 
Compare and contrast.

“ACME Wine Co process personal 
data in accordance with the Data 
Protection Act 1998; you are afforded 
the right to say no to marketing. 
Please tick this box if you do NOT 
wish to receive marketing.”  

“ACME Wine Co is dedicated to 
searching out the best deals on the 
finest wine; wine that you won’t find 
in your local supermarket. If you 
don’t want to receive information 
about these wines, other great new 
discoveries and fantastic BIN end 
££savings please tick this box to be 
excluded from these offers.”  

They both satisfy the legal 
requirement to provide a valid opt-out 
mechanism; which do you think  
will attract the fewest number of  
opt-outs? 
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The privacy challenge
Marketers must respond to the 
challenge to demonstrate that their 
skill set compliments, not conflicts, 
with the business imperative to 
deliver a sound business case for 
compliance. The privacy needs 
demanded by the Data Protection 
Act 1998, the Privacy and Electronic 
Communications Regulations 2003 
AND the target individual will be met 
by both Legal and the Marketing Team 
working together.
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